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EXECUTIVE SUMMARY 
 
Development Application No. 1395/2016/JP was approved by the then Joint Regional 
Planning Panel (JRPP) (now Sydney Central City Planning Panel) on 20 October 2016 for 
the demolition of existing structures and the construction of a mixed use development 
containing 247 residential units (36 x 1 bedroom, 179 x 2 bedroom, 25 x 3 bedroom and 7 x 
4 bedroom), ground floor retail, three (3) levels of commercial offices, construction of a new 
boardwalk adjacent to Norwest Lake, landscaping works, tree removal and five (5) levels of 
parking providing 646 car parking spaces.  A Section 4.55(2) Modification Application was 
subsequently approved on 8 May 2018 to amend the apartment mix to 51 x 1 bedroom, 167 
x 2 bedroom, 31 x 3 bedroom and 3 x 4 bedroom units, the deletion of 5 commercial car 
parking spaces on ground level and relocating the gymnasium from the fourth level to the 
ground level and external façade alterations.  
 
The subject Modification Application seeks consent for the use and conversion of 10 x 2 
bedroom units to 10 x 1 bedroom and study units to make them liveable for young persons 



with disabilities.  The modifications would result in a residential unit mix of 61 x 1 bedroom, 
157 x 2 bedroom, 31 x 3 bedroom and 3 x 4 bedroom units.  The 10 units have been 
purchased by Summer Housing, a not for profit organisation that provides housing choice to 
support people with a disability, particularly younger people.  The use of the proposed 
development remains consistent with the approved mixed use development comprising 
residential and commercial uses which are permissible pursuant to The Hills LEP 2012.  The 
proposed modification is only for internal unit reconfigurations and subsequent minor 
changes to windows and balcony walls.  The proposal does not result in any other changes 
to the external built form and no change is proposed to the approved gross floor area, 
height, unit yield or car parking.   
 
The proposed modification does not produce any further variations to State Environmental 
Planning Policy 65, the Apartment Design Guide or The Hills DCP 2012.  The proposed 
modification increases the amount of flexible housing for all community members which is 
more consistent with the recently adopted accessibility controls in The Hills DCP 2012. 
 
The application relates to ‘Nominated Integrated Development’ pursuant to Clause 4.46 of 
the Environmental Planning and Assessment Act, 1979 and Clause 5(1b) of the 
Environmental Planning and Assessment Regulations 2000 as the original proposal required 
referral to the NSW Department of Primary Industries – Water for concurrence.  The NSW 
Department of Primary Industries – Water have indicated that no objections are raised to the 
proposed modification and that the General Terms of Approval issued for the original 
consent remain valid. 
 
The proposed modification was exhibited and notified to adjoining property owners for a 
period of 14 days.  No submissions were received. 
 
The modification application is recommended for approval subject to revised conditions. 
 
BACKGROUND 
 
The site was subject to a Planning Proposal (Ref. No 17/2013/PLP) to amend the Hills Local 
Environmental Plan 2012. Amendment No. 29 was gazetted on 20 November 2015. The 
plan amends The Hills Local Environmental Plan 2012 as follows: 
 

 Increase the maximum permitted building height from RL 116 metres (approximately 11 
storeys) to RL 143.20 metres (20 storeys); 

 Increase the maximum permitted floor space ratio from 1.49:1 to 2.42:1; 

 Allow uses that are permissible within the B2 Local Centre zone, that is, commercial 
premises, residential flat buildings, building identification signs and business 
identification signs, on that part of the site that is zoned SP2 (Drainage) through 
Schedule 1 - Additional Permitted Uses; and 

 To specify a minimum 6,000m2 of commercial floor space to be provided on the land. 
 
Associated amendments to The Hills Development Control Plan 2012 (Part B Section 6 – 
Business) came into force on 1 December 2015 and provide objectives and development 
controls to guide the development of the site.   
 
The original Development Application No. 1395/2016/JP was approved by the then Joint 
Regional Planning Panel (JRPP) (now Sydney Central City Planning Panel) on 20 October 
2016.  The approved Development Application consisted of the demolition of existing 
structures and the construction of two mixed use buildings being 16 and 19 storeys in height 
containing 267 residential units (44 x 1 bedroom, 194 x 2 bedroom, 22 x 3 bedroom and 7 x 
4 bedroom), ground floor retail, three (3) levels of commercial offices, construction of a new 



boardwalk adjacent to Norwest Lake, landscaping works, tree removal and five (5) levels of 
parking providing 652 car parking spaces. The application was accompanied by a request to 
vary Clause 4.4 floor space ratio development standard pursuant to Clause 4.6 of The Hills 
Local Environmental Plan 2012 (LEP).  This variation was supported with an approved floor 
space ratio of 2.66:1. 
 
Section 96(2) application to Development Consent No. 1395/2016/JP was approved on 8 
May 2018 by the Sydney Central City Planning Panel for the following modifications: 
 

 Relocation of gym from level 4 to ground level and replacement of the gym location 
on level 4 with two new 1 bedroom apartments;  

 Various changes to the configuration of a variety of approved units including 
replacement of four levels of 2 x 2 bedroom units per floor with 3 x 1 bedroom units, 
consolidation of apartment 1702 and 1703; 

 Reconfiguration of retail tenancies; 

 Relocation of fire stairs and toilets for restaurant tenancies in Building A; 

 Conversion of retail space in Building B for restaurant use; 

 Amendments to facades; 

 Introduction to obscure glazing to louvres of eastern terraces to commercial 
tenancies to comply with condition No.11; 

 Additional bathroom facilities as well as modification to approved WC layout on the 
ground floor for retail tenancies; 

 Change to numbering of units on the plans; 

 Minor reconfiguration of waste room on ground floor; 

 Introduction of privacy screening, obscured glazing and highlight windows to unit 
windows as required by condition No.11. 
 

Section 4.55 (2) Modification Application (1395/2016/JP/B) was lodged on 21 December 
2018 for internal and external changes to the approved mixed use development.  The 
modifications proposed have been reduced in scope and the application has been approved 
under Council officer delegations under Section 4.55(1A) of the Act.   
 
The subject Modification Application was lodged on 3 September 2019. 
 
A site inspection was conducted by Council officers on 17 and 18 October 2019.  Council 
Officers identified that partial construction of the proposed works have already been 
undertaken including the construction of internal walls in different locations, external walls to 
the balconies in different locations and enlarging of the balconies. 
 
A Stop Work Order was issued on 22 October 2019 for all unauthorised works.  A condition 
has been recommended in the development consent requiring a Building Information 
Certificate for the unauthorised works. 
 

DETAILS AND SUBMISSIONS  

Owner: Prime Esplanade Land Pty Ltd and Norwest 
Association Limited 

Zoning: B2 Local Centre and SP2 Infrastructure 

Area: 1.2 Hectares 

Existing Development: Construction of mixed use development 
under subject development consent 

Section 7.11 Contribution No, however a Planning Agreement is in 
place.  Currently $3,130,000.00 (indexed in 
accordance with the Planning Agreement) for 



the first 240 units, as well as an additional 
amount of $13,041.67 (indexed in 
accordance with the Planning Agreement) for 
each of the additional 12 units proposed in 
excess of 240 units. 

Exhibition: Yes, 14 days. 

Notice Adj Owners: Yes, 14 days 

Number Advised: 457 adjoining land owners 

Submissions Received: Nil 

 

PROPOSAL 
 

The proposed Section 4.55(2) modification application seeks consent for the conversion of 
the following 2 bedroom units to 1 bedroom and study units that meet the platinum level of 
the Liveable Housing Guidelines: 

 1309 

 1510 

 1610 

 1707 

 1708 

 1709 

 1806 

 1813 

 1814 

 1906 
 
Minor alterations to windows and balconies have been made to incorporate these unit 
reconfigurations.   
 
The following comparison to the approved development is demonstrated in the below table: 
 

 Approved  Proposed Modification 

Gross Floor Area 30,649m² No change  

Floor Space Ratio 2.55:1 No change 

Height RL 143.2m No change 

Storeys 19 storeys No change 

Dwelling Yield 252 units No change  

Apartment mix 51 x 1 bedroom units (20.2%) 
167x 2 bedroom units (66.3%) 
31 x 3 bedroom units (12.3%) 
3 x 4 bedroom units (1.2%) 

61 x 1 bedroom units (24.2%) 
157x 2 bedroom units (62.3%) 
31 x 3 bedroom units (12.3%) 
3 x 4 bedroom units (1.2%) 

Car Parking 387 residential spaces; 254 
commercial spaces  

No change 

 

ISSUES FOR CONSIDERATION 
 

1. Assessment under Section 4.55 Provisions 
 
Under the provisions of Section 4.55 of the Environmental Planning and Assessment Act, 
1979, Council may, in response to an application, modify a consent if the development, as 
modified, is substantially the same development as originally approved. 
 



The proposed modification seeks approval for the use of minor changes to the unit mix and 
conversion of 10 x 2 bedroom units to 10 x 1 bedroom and study units to make them 
accessible for occupation for young people with disabilities.  Apart from minor changes to 
windows and balconies to accommodate these unit layouts, no other external changes are 
proposed. The built form and layout of all other units remains consistent with the original 
approval.  The proposal responds appropriately to the interface of Norwest Lake within 
Norwest Business Park and is in keeping with the future character of development within 
close proximity to Norwest Station.  The proposed modification is considered to be 
substantially the same development as originally approved by Council. 
 
Modification applications can be granted retrospective approval under NSW case law as 
established in the case of Windy Dropdown Pty Ltd v Warringah Council [2000] NSWLEC 
240. Commissioner J. Talbot considered the following: 
 

the broad construction of s 96 leads to a practical result that enables a consent 
authority to deal with unexpected contingencies as they arise during the course of 
construction of development or even subsequently, provided of course that the 
development to which the consent as modified relates is substantially the same 
development. 

 
Therefore, although partial construction for the works which form the basis of this section 
4.55 application have already been undertaken, modification approval can still be granted. 
 

The original development was determined by the then JRPP (now SCCPP) as the Capital 
Investment Value exceeded $20 million.  In addition, under Clause 123BA of the 
Environmental Planning and Assessment Regulation 2000, the proposed Section 4.55(2) 
modification is not included in consent authority functions of a Sydney regional planning 
panel under section 4.7(2)(h) of the Act as the modification of development consent does not 
relate to a Section 4.55(1) or Section 4.55(1A).  In this regard, the subject application 
requires referral to the SCCPP for determination.   

 

2. Assessment under SEPP 65 – Design Quality of Residential Apartment 

Development and the Apartment Design Guide 

 
The subject modification application has been considered under SEPP 65 requirements and 
the Apartment Design Guide (ADG).  The proposed modification only includes internal layout 
changes to 10 units and does not alter the total residential dwelling yield for the approved 
development.  The proposed modification provides for an increase in accessible units and 
therefore an increase in housing diversity.  The proposal does not result in a change to the 
height, bulk and scale, sustainability, landscape, safety, context and neighbourhood 
character.  In this regard, the proposed modification is consistent with the original 
assessment of the relevant design quality principles within the SEPP. 

 

2.1 Apartment Design Guide 
 
In accordance with Clause 30(2) of SEPP 65, a consent authority in determining a 
development or modification to a residential flat building must have regard to the Apartment 
Design Guide.  The subject modification application only proposes changes to the unit mix, 
and layout of 10 apartments.  It is noted that the original approval allowed variations to 
separation between buildings (to the eastern adjoining property), solar and daylight access, 
apartment layout, common circulation spaces and storage.  The following table is an 
assessment of the proposed modification against the relevant guidelines in the Apartment 
Design Guide. 
 



Clause Design Criteria Compliance 

Communal open 
space 

25% of the site, with 50% of the area 
achieving a minimum of 50% direct sunlight 
for 2 hours midwinter. 

No change to 
approved communal 
open space area.   
 

Deep Soil Zone 7% of site area. On some sites it may be 
possible to provide a larger deep soil zone, 
being 10% for sites with an area of 650-
1500m2 and 15% for sites greater than 
1500m2. 
 

No change to 
approved 
development.   
 
 

Siting 

Separation For habitable rooms, 6m for 4 storeys, 9m 
for 5-8 storeys and 12m for 9+ storeys.  

No change to 
approved 
development. 
 

Visual privacy Visual privacy is to be provided through use 
of setbacks, window placements, screening 
and similar. 

No change to 
approved 
development.   
 

Car parking Car parking to be provided based on 
proximity to public transport in metropolitan 
Sydney. For sites within 800m of a railway 
station or light rail stop, the parking is 
required to be in accordance with the RMS 
Guide to Traffic Generating Development 
which is: 
 
Metropolitan Sub-Regional Centres: 
 
0.6 spaces per 1 bedroom unit. 
0.9 spaces per 2 bedroom unit. 
1.40 spaces per 3 bedroom unit. 
1 space per 5 units (visitor parking). 
 
Approved unit mix  
51 x 1 bedroom unit (30.6) 
167 x 2 bedroom units (150.3) 
34 x 3-4 bedroom units (47.6) 
Total spaces required: 228.5  
 
Proposed unit mix 
61 x 1 bedroom unit (36.6) 
157 x 2 bedroom units (141.3) 
34 x 3-4 bedroom units (47.6) 
Total spaces required: 225.5 
 

Yes.  No change 
proposed to the 
number of car parking 
spaces provided.  The 
change in unit mix 
results in the 
requirement of 3 less 
car parking spaces.    
 
Provided: 
 
Residents:  311 + 28 
tandem  
 
Visitor: 51 
 
Total: 362 (excludes 
tandem) or 390 
(includes tandem). 
 
 

Designing the Building 

Solar and daylight 
access 

1. Living and private open spaces of at least 
70% of apartments are to receive a minimum 
of 2 hours direct sunlight between 9am and 
3pm midwinter. 
 
 

No change to 
approved 
development  
 
75% of apartments 
(190 units) receive 2 



 
 
 
 
2. A maximum of 15% of apartments in a 
building receive no direct sunlight between 9 
am and 3 pm at midwinter. 

hours direct sunlight 
between 9am and 
3pm midwinter.   
 
25% of apartments 
(62 units) receive no 
solar access, however 
variation of 24% 
supported in original 
application.   

Natural ventilation 1. At least 60% of units are to be naturally 
cross ventilated in the first 9 storeys of a 
building. For buildings at 10 storeys or 
greater, the building is only deemed to be 
cross ventilated if the balconies cannot be 
fully enclosed. 
 
2. Overall depth of a cross-over or cross-
through apartment does not exceed 18m, 
measured glass line to glass line. 

No change to 
approved 
development.  70% of 
apartments receive 
natural cross 
ventilation.   
 
Yes.  The maximum 
overall depth is 17 
metres for a cross 
through apartment. 

Ceiling heights For habitable rooms – 2.7m. 
For non-habitable rooms – 2.4m. 
For two storey apartments – 2.7m for the 
main living floor and 2.4m for the second 
floor, where it’s area does not exceed 50% 
of the apartment area. 
For attic spaces – 1/8m at the edge of the 
room with a 300 minimum ceiling slope. 
If located in a mixed use areas – 3.3m for 
ground and first floor to promote future 
flexible use. 

No change to 
approved 
development. 
 
Floor to ceiling height 
approx. 2.7 metres for 
all apartments, ground 
floor retail – 5.4 
metres and first floor 
office – 3.3 metres. 
 

Apartment size  Apartments are required to have the 
following internal size: 
 
Studio – 35m2 
1 bedroom – 50m2 
2 bedroom – 70m2 
3 bedroom – 90m2 
 
The minimum internal areas include only one 
bathroom. Additional bathrooms increase the 
minimum internal areas by 5m2 each. 
 
 
A fourth bedroom and further additional 
bedrooms increase the minimum internal 
area by 12m2 each. 
 
Every habitable room must have a window in 
an external wall with a total minimum glass 
area of not less than 10% of the floor area of 
the room. Daylight and air may not be 
borrowed from other rooms. 

No change to 
approved 
development.  
1 bedroom – 50m² 
2 bedroom – 76m² 
3 bedroom – 102m² 
 
Where additional 
bathrooms are 
proposed, an 
additional 5m² has 
been provided. 
 
No change to 
approved 
development. 
 
All habitable rooms 
have windows greater 
than 10% of the floor 
area of the dwelling. 



Apartment layout Habitable rooms are limited to a maximum 
depth of 2.5 x the ceiling height. 
 
In open plan layouts the maximum habitable 
room depth is 8m from a window. 
 
Master bedrooms have a minimum area of 
10m2 and other bedrooms 9m2 (excluding 
wardrobe space) 
 
Bedrooms have a minimum dimension of 3 
metres (excluding wardrobe space) 
 
Living rooms or combined living/dining 
rooms have a minimum width of: 

- 3.6m for studio and 1 bedroom 
apartments 

- 4m for 2 and 3 bedroom apartments 
 
The width of cross-over or cross-through 
apartments are at least 4m internally to 
avoid deep narrow layouts 
 

Yes.  The conversion 
of units to accessible 
units does not alter 
the room depths and 
increases minimum 
areas of master 
bedrooms.   
 
 
 
 
 
 
 
   

Balcony area The primary balcony is to be: 
 
Studio – 4m2 with no minimum depth 
1 bedroom – 8m2 with a minimum depth of 
2m. 
2 bedroom – 10m2 with a minimum depth of 
2m. 
3 bedroom – 12m2 with a minimum depth of 
2.4m. 

Yes.  Existing 
balconies provided for 
the approved 2 
bedroom units are in 
excess of the 
requirements of the 
converted 1 bedroom 
units.   

Common Circulation 
and Spaces 
 
 

The maximum number of apartments off a 
circulation core on a single level is eight. 
 
 
For buildings of 10 storeys and over, the 
maximum number of apartments sharing a 
single lift is 40. 
 

No changes to  
circulation core for 
residential levels.  
Apartment numbers 
and remain as 
approved.   
 
 

Storage Storage is to be provided as follows: 
Studio – 4m3 
1 bedroom – 6m3 (x 51 = 306m³) 

2 bedroom – 8m3 (x 167 = 1,336m³) 
3+ bedrooms – 10m3 (x 34 = 340m³) 
 
1,982m³ of storage required for approved 
unit mix. 
 
At least 50% of the required storage is to be 
located within the apartment. 

Yes.  Units provide for 
at least 3m³ (50% of 
required storage) 
within converted 1 
bedroom apartments.  
No changes to the 
approved 1,995m³ of 
storage provided 
within car parking  
 
 
 

  



Apartment mix A variety of apartment types is to be 
provided and is to include flexible apartment 
configurations to support diverse household 
types and stages of life. 

Yes.  The proposal 
provides for a 
satisfactory unit mix 
with an increase in the 
number of flexible 
apartment 
configurations to 
support young people 
with disabilities.    

 

3. Compliance with The Hills Local Environmental Plan 2012 

The proposal has been assessed under the relevant standards under The Hills LEP 2012.  
The table below contains the relevant development standards of the LEP applying to the 
proposed modification application: 
 

DEVELOPMENT 
STANDARD 

LEP 
REQUIREMENT 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

Clause 4.4 Floor 
Space Ratio 

2.42:1 
 
 

2.551:1 
 

No, supported 
under original 
assessment.  No 
change to Gross 
Floor Area 
proposed under 
subject application. 

Clause 4.3 
Height of 
Buildings 

RL 143.200 
 
 

 

Building A – RL 143.113 
 

Building B – RL 141.2 
 

Yes, no change 
proposed. 

    

Clause 7.7 
Design 
Excellence 

Development 
consent must not be 

granted to 
development unless 
the consent authority 

considers the 
development exhibits 

design excellence. 

The design of the 
development is consistent 

with approved 
development. 

Yes.  The 
development has 

already been 
granted 

development 
consent.  Changes 

only relate to 
internal layout of 10 

units and 
associated 

windows and 
balconies.   

Clause 7.10 
Minimum 
commercial floor 
space in 
Norwest Town 
Centre 

Min. 6,000m² 6,056m2 Yes.  No change to 
commercial floor 
space proposed. 

 

4. Compliance with The Hills DCP 2012 
 
The proposed modifications only relate to the internal reconfiguration of 10 residential units 
and subsequent minor balcony wall and window changes to units.  The proposal does not 
alter the overall change in gross floor area, built form, maximum height or building envelope 
massing of the approved development. No change is proposed to the commercial 



component of the approved mixed use development and a further assessment against the 
provisions of Part B Section 6 – Business is not required.   
 
4.1 Part B Section 5 – Residential Flat Buildings 
 
Part B Section 5 Residential Flat Buildings applies to land where residential flat buildings are 
permissible. The proposed modification relates to a mixed use development with a 
residential flat building component.  The DCP contains provisions which typically apply in 
residential zones where the maximum height limit is in the order of four storeys. In this 
regard, this particular section of the DCP has been used as a guide to assess the residential 
component of the development noting that the site is subject to site-specific LEP height and 
FSR controls and provisions under DCP Part B Section 6 – Business.  The following table 
details the relevant parts of the DCP where they relate to the proposed changes: 
 

DEVELOPMENT 
STANDARD 
(CLAUSE NO.) 

DCP  
REQUIREMENTS 

PROPOSED 
DEVELOPMENT 

COMPLIANCE 

3.10 Density 150-175 persons per 
hectare. 
 
 

419 persons per 
hectare proposed 
under subject 
application.   
 

The proposed 
modification results in 
7 persons per hectare 
less than the approved 
development which 
has been approved at 
426 persons per 
hectare under previous 
development consent 
No. 1395/2016/JP/A.  
The mixed use 
development is 
consistent with the unit 
yield envisaged under 
the Planning Proposal 
which was supported 
due to its close 
proximity to Norwest 
train station. 

3.11 Unit Layout 
and Design 

Apartment Mix  
 
(a) No more than 25% of 
the dwelling yield is to 
comprise either studio or 
one bedroom 
apartments.  
 
(b) No less than 10% of 
the dwelling yield is to 
comprise apartments 
with three or more 
bedrooms. 
 
Residential Flat 
Development (30 or 
more units) (d) The 
minimum internal floor 
area for each unit, 

 
 
Complies. A 
maximum  of 24.2% 
of units are 1 
bedroom 
 
 
Complies. 14% of 
units are 3 or more 
bedrooms 
 
 
 
 
 
 
 
 

 
 
Yes 
 
 
 
 
 
Yes 
 
 
 
 
 
 
 
 
 
 



excluding common 
passageways, car 
parking spaces and 
balconies shall not be 
less than the following: 

 
 

Type 1 apartments shall 
not exceed 30% of the 
total number of 1, 2 and 
3 bedroom apartments.  
 
 
 
Type 2 apartments shall 
not exceed 30% of the 
total number of 1, 2 and 
3 bedroom apartments.  
 
 

All remaining apartments 
are to comply with the 
Type 3 apartment sizes.  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Type 1: 
1BR – 51/61 units 
2BR –121/157 units  
3BR – 23/34 units 
77% of units are 
type 1 (195 units). 
 
Type 2: 
2BR – 36/157 
3BR – 2/34 
20% of units are 
type 2 (38 units). 
 

Type 3: 
1BR – 10/61 units 
2BR – NIL 
3BR – 9/34 units 
20% of units are 
type 3. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

No, variation 
proposed.  Refer to 
discussion below. 
 
 
 
 
Yes 
 
 
 
 
 

No, variation 
proposed. Refer to 
discussion below. 

3.13 Open Space Private:  
Ground level – 4m x 3m 
(min).  
 
 

Above ground – min. 
10m2 with min. depth 
2.5m.  
 
 
 

Common: 20m2 per 
dwelling. 
 
 
 

 
Podium level private 
open space areas 
comply. 
 

Minimum 8m2 with 
min. depth of 2m 
 
 
 
 

No change to 
residential unit yield.   
Common open 
space areas 
provided in original 
consent (as 
modified).   

 
Yes, no change 
proposed to ground 
level units. 
 

No, however no 
change to private open 
space areas as 
approved under 
1395/2016/JP/A. 
 

Yes, no change to 
residential unit yield or 
common open space 
areas.   
   



3.15 Ventilation - Consider prevailing 
breezes in relation to 
building orientation, 
window design and 
internal circulation. 

- Place windows to allow 
for cross ventilation i.e. 
on opposite sides of the 
building rather than 
adjacent walls where 
possible. These windows 
are to be lockable in a 
partly open position.  

- Promote air circulation 
and consider the 
installation of fans, roof 
vents, louvered windows 
and high-level windows 
to aid air circulation.  

- Provide security screen 
doors at unit entries.  

- Minimise air gaps by 
incorporating door and 
window seals. 

 

The proposed 
orientation and 
internal configuration 
of the development 
responds to 
prevailing breezes in 
order to maximise 
natural ventilation to 
apartments. At least 
70% of apartments 
are naturally 
ventilated which 
exceeds the 60% 
requirement of the 
ADG. 
 
Windows have been 
located on opposite 
sides or to a 
different aspect 
where possible. 
 

Yes, negligible change 
proposed to windows 
for each unit.  

3.19 Car parking Rate per unit & visitor 
parking:  
1 space per 1 BR (61). 
2 spaces per 2 or 3 BR 
(191). 
Visitor – 2 spaces per 5 
dwellings (101). 
Total spaces required: 
353.  
 

 

 
 
Total Approved:  
358 (excluding 
tandem) or 387 
(including tandem). 
 
 

 
 
No change to car 
parking spaces 
approved under 
1395/2016/JP/A.  The 
DCP requires 5 less 
car spaces for the 
change in unit mix of 
10 x 2 bedroom units 
to 10 x 1 bedroom 
units.     

3.20 Storage 10m3 with an area 5m2 
and dimension 2 metres. 
 

Minimum 8m3 Yes, all reconfigured 
units provide for at 
least 8m3 storage. 

3.21 Access and 
Adaptability 

Lift provided if greater 
than 2 storeys. 
 
Accessible housing:  
10% in a development 
>20 units. 
 

13 (5%) accessible 
units proposed.   
 

No, however no 
change to approved 
development.  It is 
noted that an 
additional 10 units 
provides for liveable 
unit for young people 
with disabilities in 
accordance with the 
liveable housing 
guidelines.     

  



3.23 Privacy – 
Visual and 
Acoustic 

- Minimise direct 
overlooking of main 
internal living areas and 
private open space of 
dwellings both within and 
adjoining the 
development through 
building design, window 
locations and sizes, 
landscaping and 
screening devices (refer 
to section 3.13 Open 
Space). 

- Consider the location of 
potential noise sources 
within the development 
such as common open 
space, service areas, 
driveways, and road 
frontage, and provide 
appropriate measures to 
protect acoustic privacy 
such as careful location 
of noise-sensitive rooms 
(bedrooms, main living 
areas) and double 
glazed windows.  

- Dwellings adjoining 
arterial roads to be 
designed to acceptable 
internal noise levels, 
based on AS 3671 – 
Road Traffic Noise 
Intrusion Guidelines. 

 

Internal building 
separation and 
window location and 
sizes for the 
reconfigured units 
are unaltered.  Units 
have been designed 
to minimise the 
potential for direct 
overlooking through 
the sufficient 
separation of 
Building A and B in 
addition to the 
appropriate 
placement of 
balconies and 
windows.   
 
The internal 
configuration of the 
development has 
been designed to 
consider the location 
of potential noise 
sources. 
 

Yes 

3.25 Waste 
Management – 
Storage and 
Facilities  

- Waste collection and 
separation facilities to be 
provided for each 
dwelling. Each dwelling 
should have a waste 
storage cupboard in the 
kitchen capable of 
holding at least a single 
days waste, and 
sufficient to enable 
separation of recyclable 
material. 
- Adequate storage for 
waste materials must be 
provided on site and any 
such waste must be 
removed at regular 
intervals and not less 
frequently than once per 

Each dwelling 
includes the required 
waste collection 
facilities.   
 
 
 
 
 
 
 
 
No change to the 
location of the 
communal waste 
storage areas. 
 
 

Yes 



week for garbage and 
fortnightly for recycling.  
- Screen views of waste 
and storage facility from 
any adjoining property or 
public place while 
ensuring there is some 
natural surveillance from 
within the development 
to minimise vandalism 
and other anti-social 
activity. 

- Waste storage areas to 
be kept clean, tidy and 
free from offensive 
odours at all times. 

3.26 Waste 
Management 
Planning 

Submission of a Waste 
Management Plan – 
demolition, construction 
and on-going use. 

Proposal is 
consistent with the 
Waste Management 
Plan approved under 
the original 
application. 
 

Yes 

 
The original approval allowed variations to landscaping, building length, density, private 
open space, common open space, apartment sizes, car parking and storage.  The proposed 
modification includes the reconfiguration of 10 units to accessible units, converting 2 
bedroom units to 1 bedroom and study units.  The modifications do not result in further 
variations to the controls.  The unit layout and design, access and adaptability and private 
open space areas are further discussed below: 
 
4.2.1 Unit Layout and Design 
 
The proposed modification includes the addition and reconfiguration of the following units: 
Units 1309, 1510, 1610, 1707, 1708, 1709, 1806, 1813, 1814 and 1910. 
 
The proposed modification results in apartment sizes that are inconsistent with the minimum 
unit size typology as required by the DCP.  The proposal would provide the following 
apartment sizes: 
 
One Bedroom: 50m² to 84m² 
Two Bedroom: 76m² to 93m² 
Three Bedroom: 106m² to 169m² 
Four Bedroom:  147m² to 150m² 
 
With respect to compliance, 77% of units are Type 1, 20% of units are Type 2 and 20% of 
units are Type 3.  In this regard, the proposal exceeds the maximum permitted Type 1 
apartment by 37% and has a shortfall of 20% of Type 3 apartment size.   
 
Comment: 
The objectives of the DCP are: 
 
 
 



(i) To ensure that individual units are of a size suitable to meet the needs of residents.  
 

(ii)  To ensure the layout of units is efficient and units achieve a high level of residential 
amenity.  

 
(iii)  To provide a mix of residential flat types and sizes to accommodate a range of 

household types and to facilitate housing diversity.  

 

(iv)  Address housing affordability by optimising the provision of economic housing 
choices and providing a mix of housing types to cater for different budgets and 
housing needs.  

 
(v)  To ensure designs utilise passive solar efficient layouts and maximise natural 

ventilation. 
 
It is noted that the approved development supported a variation to the control with 81% of 
Type 1 units and 37% of Type 3 units.  The proposed modification would result in a reduced 
variation to Type 1 units and Type 3 unit however does not reduce the residential unit yield. 
 
The proposed increase in 10 x one bedroom and study apartments and subsequent 
decrease in 10 x two bedroom units is considered minor in nature as the proposal continues 
to provide a reasonable mix of apartments, with 61 x 1 bedroom, 157 x 2 bedroom and 31 x 
3 bedroom units and 3 x 4 bedroom units proposed within the design. The proposal meets 
the objectives of the DCP in that the units are a suitable, the layouts have been designed to 
provide for a high level of amenity including adequate solar access and natural ventilation, 
provides for a more inclusive and diverse housing choice and have efficient designs. 
 
The proposal also meets the minimum unit size requirements of the Apartment Design Guide 
in regard to unit size and unit mix.  It is also noted that Clause 30A of SEPP 65 ‘Standards 
that cannot be used as grounds to refuse development consent for residential flat buildings’ 
states that apartment size cannot be a reason for refusal if the proposed area for each 
apartment is equal to, or greater than, the recommended internal area and external area for 
the relevant apartment type set out in the Apartment Design Guidelines. The apartment 
sizes all exceed the minimum requirements of the SEPP. 
 
In this regard, the proposed apartment size and unit mix caters for different users/household 
types and meet the objectives of the control.  The proposed unit mix is considered 
satisfactory and the variation is supported. 
 
4.2.2 Access and Adaptability 

 
The DCP requires that for residential flat buildings with more than 30 dwellings, 10% 
adaptable or accessible dwellings are to be provided. 
 
The proposal provides 13 adaptable dwellings (5%) which does not comply with this control. 
 
The DCP provides the following objectives relating to Access and Adaptability: 
 

 To ensure that developments provide appropriate and improved access and facilities 
for all persons (consistent with the provisions of Australian Standard AS1428.1).  
 

 To encourage designers/developers to consider the needs of people who are mobility 
impaired and to provide greater than minimum requirements for access and road 
safety.  



 To ensure that building design does not prevent access by people with disabilities.  
 

 Incorporate design measures that are appropriate to people with disabilities. To 
ensure adequate separation between buildings on different sites to alleviate amenity 
impacts, including privacy, daylight access, acoustic control and natural ventilation.  

 

Comment: 
 

The DCP amendments to Access and Adaptability controls came into force on 21 May 2019 
following Council resolution on 30 April 2019 to adopt the draft amendments as a response 
to requirements of The Hills Disability Inclusion Action Plan.  The amendments include an 
increase in the percentage of adaptable/accessible housing from 5% to 10% under Part B 
Section 5 Residential Flat Buildings.   
 

The residential component of the mixed use development was approved on 20 October 2016 
with 5% accessible housing prior to the newly adopted DCP controls for Access and 
Adaptability coming into force.  The increase of 10 liveable housing units is more aligned 
with the new controls that promote increased housing diversity and considers the needs of 
people who are mobility impaired.  In this regard, the variation to the control is supported.   
 
4.2.3 Private Open Space 
 
The DCP requires that private open spaces above ground floor comprise a minimum of 10m2 
with minimum depth 2.5 metres. The modified development includes the reconfiguration of 
10 x 2 bedroom units to 10 x 1 bedroom and study units.  Each of these reconfigured units 
include balconies that are at least 8m2 with minimum depth 2 metres.   

 
Comment: 
 
The private open space areas comply with the requirements of the Apartment Design Guide 
which specify a minimum area of 8m2 for one bedroom units.  Pursuant to Clause 6A of 
SEPP 65, if a development control plan contain provisions that specify requirements, 
standards or controls in relation to private open space, those provisions have no effect.  As 
such the private open space standards of the Apartment Design Guide prevail. 
 
Additionally, the proposed development provides for a high level of residential amenity with 
over 70% of private open space areas receiving 2 hours of solar access during mid-winter. 
Furthermore, the communal open space area provides for both passive and recreational 
activities. In this regard, a variation is considered to be satisfactory. 
 

5. Referrals 
 

External Referrals 
 

The application was referred to the following external authorities: 
 

NSW DEPARTMENT OF PRIMARY INDUSTRIES WATER 
 

The Application was referred to The NSW Department of Primary Industries – Water.  No 
objections are raised to the proposed modification and that the General Terms of Approval 
issued for the original consent remain valid. 
 

 

 



Internal Referrals 
 

The application was referred to the following internal sections: 
 

FIRE SAFETY COMMENTS 
 

The Application was referred to Council’s Fire Safety Section.  As partial construction of the 
works has already been undertaken, a Building Information Certificate condition has been 
recommended in the consent (refer condition No. 2a and 2b). 
 

CONCLUSION 
 

The Section 4.55 application has been assessed against the provisions of Section 4.15 and 
4.55(2) of the Environmental Planning and Assessment Act 1979, State Environmental 
Planning Policy No. 65 – Design Quality of Residential Apartment Development and the 
Apartment Design Guide, The Hills Local Environmental Plan 2012 and The Hills 
Development Control Plan 2012 and is considered satisfactory. 
 

The development as modified will remain substantially the same as originally approved.  
 
The proposal is consistent with the controls and objectives of the site specific DCP and 
provides for more housing diversity and is inclusive for people with a disability.  The built 
form is unaltered and is in keeping with the desired future character of the area.  
 
The proposed development includes variations to The Hills DCP with regard to unit layout 
and design, private open space and accessibility which are consistent with those approved 
under the original development consent.  The variations are addressed in the body of the 
report and do not warrant refusal of the application. 
 
Approval is recommended subject to the relevant conditions of consent being modified to 
reflect the proposed changes. 
 

IMPACTS: 
 

Financial 
 
This matter has no direct financial impact upon Council's adopted budget or forward 
estimates. 
 
The Hills Future - Community Strategic Plan 
 
The proposal is considered satisfactory in regard to The Hills Future Community Strategic 
plan and will provide housing diversity within the Shire through the provision of a variety of 
unit layouts and sizes in a Town Centre location. 
 

RECOMMENDATION 
 

The Modification Application be approved subject to the following: 
 
1. Condition 1 be deleted and replaced with: 
 

1. Development in Accordance with Submitted Plans 
The development being carried out in accordance with the following approved plans and 
details, stamped 1395/2016/JP and as amended by 1395/2016/JP/A and 1395/2016/JP/C 
and returned with this consent except where amended by other conditions of consent. 



REFERENCED PLANS AND DOCUMENTS – 1395/2016/JP 

DRAWING NO. DESCRIPTION ISSUE DATE 

DA-100-001 Site Plan prepared by Turner J 03/08/2016 

DA-110-009 Basement Plan prepared by Turner J 08/08/2016 

DA-110-010 Ground Level Plan prepared by Turner K 19/09/2016 

DA-110-011 Level 01 Plan prepared by Turner – 
Amended in red. 

K 16/09/2016 

DA-110-012 Level 02 Plan prepared by Turner – 
Amended in red. 

K 19/09/2016 

DA-110-014 Level 03 Plan prepared by Turner– Amended 
in red. 

K 19/09/2016 

DA-110-015 Level 04 Plan prepared by Turner K 19/09/2016 

DA-110-016 Typical Residential Levels prepared by 
Turner 

K 19/09/2016 

DA-110-017 Typical Residential Levels prepared by 
Turner 

K 19/09/2016 

DA-110-018 GA Plans prepared by Turner N/A 19/09/2016 

DA-110-019 Typical Residential Levels prepared by 
Turner 

K 19/09/2016 

DA-110-020 Typical Residential Levels prepared by 
Turner 

K 19/09/2016 

DA-110-021 Service Level prepared by Turner J 08/08/2016 

DA-110-022 Roof Level prepared by Turner J 08/08/2016 

DA-250-001 North Elevation prepared by Turner K 15/09/2016 

DA-250-002 South Elevation prepared by Turner K 15/09/2016 

DA-250-003 East Elevation prepared by Turner – 
Amended in red. 

K 15/09/2016 

DA-250-004 West Elevation prepared by Turner K 15/09/2016 

DA-250-005 Building A South Elevation prepared by 
Turner 

K 15/09/2016 

DA-250-006 Building B North Elevation prepared by 
Turner 

K 15/09/2016 

DA-350-001 Section 01 Plan prepared by Turner K 15/09/2016 

DA-910-001 910 Finishes prepared by Turner N/A N/A 

SK02 Planting Philosophy prepared by Scape 
Design 

G N/A 

SK03 Ground Floor Plan prepared by Scape design T N/A 

SK04 Podium Level Plan prepared by Scape 
Design 

Q N/A 

SK05 Pool Level Design prepared by Scape Design H N/A 



 

REFERENCED PLANS AND DOCUMENTS – 1395/2016/JP/A 

DRAWING NO. DESCRIPTION ISSUE DATE 

DA-110-009 GA Plans Basement Plan prepared by 
Turner 

N 15/08/2017 

DA-110-010 GA Plans Ground Level Plan 
prepared by Turner 

N 15/08/2017 

DA-110-011 GA Plans Level 01 Plan prepared by 
Turner  

N 15/08/2017 

DA-110-012 GA Plans Level 02 Plan prepared by 
Turner  

N 15/08/2017 

DA-110-013 GA Plans Level 03 Plan prepared by 
Turner 

N 15/08/2017 

DA-110-014 GA Plans Level 04 Plan prepared by 
Turner– Amended in red. 

N 15/08/2017 

DA-110-015 GA Level 05 Plan prepared by Turner N 1/03/2018 

DA-110-016 GA Plans Typical Levels 06-13 
prepared by Turner 

N 5/03/2018 

DA-110-017 Typical Residential Levels 14-16 
prepared by Turner 

N 5/03/2018 

DA-110-018 GA Plans Level 17 prepared by 
Turner 

N 1/03/2018 

DA-110-019 GA Plans Level 18 prepared by 
Turner 

N 15/08/2017 

DA-110-020 GA Plans Level 19 prepared by 
Turner 

N 15/08/2017 

DA-110-021 Service Level prepared by Turner N 15/08/2017 

DA-110-022 Roof Level prepared by Turner N 15/08/2017 

DA-250-001 North Elevation prepared by Turner N 28/07/2017 

DA-250-002 South Elevation prepared by Turner N 28/07/2017 

DA-250-003 East Elevation prepared by Turner – 
Amended in red. 

N 28/07/2017 

DA-250-004 West Elevation prepared by Turner N 28/07/2017 

DA-250-005 Building A South Elevation prepared 
by Turner 

N 28/07/2017 

DA-250-006 Building B North Elevation prepared 
by Turner 

N 28/07/2017 

DA-350-001 Section 01 Plan prepared by Turner N 28/07/2017 

 

 

 



 

REFERENCED PLANS AND DOCUMENTS – 1395/2016/JP/C 

Amendments in red: 

All changes indicated on the plans for the windows and balconies for Units 1309, 1510, 
1610, 1707, 1708, 1709, 1806, 1813, 1814 and 1910 are to be reflected on the Elevations.   
 

DRAWING NO. DESCRIPTION ISSUE DATE 

DA-110-016 GA Plans Typical Residential Levels 
06-12 prepared by Turner 

O 28/05/2019 

DA-110-016B GA Plans Level 13 O 2/07/2019 

DA-110-017 GA Plans Level 14 prepared by 
Turner 

O 2/07/2019 

DA-110-017B GA Plans Typical Residential Levels 
15-16 

O 2/07/2019 

DA-110-018 GA Plans Level 17 prepared by 
Turner 

O 2/07/2019 

DA-110-019 GA Plans Level 18 prepared by 
Turner 

O 2/07/2019 

DA-110-020 GA Plans Level 19 prepared by 
Turner 

O 2/07/2019 

DA-810-103 Supplementary Drawings Typical Unit A 2/07/2019 

- Type 1 – Unit 1708 layout B 9/04/2019 

- Type 2 – Unit 1813 layout B 9/04/2019 

- Type 3 – Unit 1814 B 9/04/2019 

- Type 4 – Unit 1309, 1510, 1610 & 
1709 

B 9/04/2019 

- Type 5 – Unit 1707 B 9/04/2019 

 

No work (including excavation, land fill or earth reshaping) shall be undertaken prior to the 
issue of the Construction Certificate, where a Construction Certificate is required. 

2. The addition of the following conditions: 

2a. Building Information Certificate Application 
As the building works to the residential units 1309, 1510, 1610, 1707, 1708, 1709, 1806, 
1813, 1714 and 1906 has commenced, an application for building information certificate is to 
be lodged with Council to consider the works undertaken. The application is to be lodged 
with Council within 30 days of the determination date of the development consent. 
 

2b. Building Information Certificate 
Prior to a building information certificate being determined, the following information must be 
submitted to Council for review: 

1. A certificate of structural adequacy from a professional engineering confirming the 
unauthorised internal walls and unauthorised external walls to the balconies located 
in residential units 1309, 1510, 1610, 1707, 1708, 1709, 1806, 1813, 1714 and 1906 
are structurally adequate. 
 



2. Documentation demonstrating how the unauthorised external walls comply with 
FP1.4 of the BCA. 
 
 

3. A glazing certificate from both the manufacturer and installer of the glass used in the 
unauthorised building works that form part of the external walls to the balcony of 
residential units 1309, 1510, 1610, 1707, 1708, 1709, 1806, 1813, 1714 and 1906. 
The glazing certificate must confirm compliance with AS2047-2014 and B1.4 of the 
BCA 

4. A waterproofing certificate from the licensed water proofer confirming the external 
balconies of residential units 1309, 1510, 1610, 1707, 1708, 1709, 1806, 1813, 1714 
and 1906 comply with AS 4645.1-2012 and AS 4654.2-2012 and F1.4 of the BCA. 

 

3. Condition 6 be deleted and replaced with: 

6. Compliance with Norwest Association Requirements 
The development is required to comply with the requirements of Norwest Association dated 
29 October 2019 and as follows: 

 The Applicant is to maintain safe pedestrian access at all times during construction of 
the Development within the Easement for Public Access between Solent Circuit and 
Lot 5072 in DP878258 (Norwest Marketown). 
 

 All building services, plant and equipment are to be screened from view from any 
public street or place and comply with the requirements of Council. 

 

 External seating for restaurant patrons is to be restricted so as to maintain a safe 
passageway of not less than 2 metres in width along the frontage of the restaurants 
and not less that 5 metres in width along the boardwalk adjacent to the restaurants 
for unencumbered pedestrian flow. 

 

 An automated irrigation system is to be provided and used in all landscaped areas. 
 

 On completion of the landscaping works, the Applicant is to provide certification by a 
suitably qualified landscape architect that the landscaping as installed fully satisfies 
the design intent of the approved landscape concept and complies with the approved 
landscape plans. 

 

 The party responsible for maintenance of common property in the Development is to 
maintain the landscaping with particular attention being given to the maintenance of 
perimeter landscaping, and in the absence of satisfactory maintenance, the party 
responsible for maintenance of common property in the Development authorises 
Norwest Association Limited and its agents to enter the property to carry out such 
maintenance works and draw down at the cost of the party responsible for 
maintenance of such common property as required. 

 

 The Applicant is required to reinstate any works, infrastructure, paving or landscaping 
adjoining to the boundary of the Property disturbed during the construction phase. 
 

4. The addition of the following condition:   
 

12a. Liveable Housing Units  
The following liveable housing units are required to comply the Platinum Level of Liveable 
Housing Guidelines: 

 



 1309 

 1510 

 1610 

 1707 

 1708 

 1709 

 1806 

 1813 

 1814 

 1906 
 

5. Condition 74 be deleted and replaced with: 

74.  Compliance with BASIX Certificate 
Under clause 97A of the Environmental Planning and Assessment Regulation 2000, it is a 
condition of this Development Consent that all commitments listed in BASIX Certificate No. 
658108M_06 are to be complied with.  Any subsequent version of this BASIX Certificate will 
supersede all previous versions of the certificate. 

A Section 96 Application may be required should the subsequent version of this BASIX 
Certificate necessitate design changes to the development.  However, a Section 96 
Application will be required for a BASIX Certificate with a new number. 

 

 

ATTACHMENTS 
 

1. Locality Plan 
2. Aerial Map 
3. Zoning Map 
4. Floor Space Ratio Map 
5. Height of Buildings Map 
6. Approved Site Plan 
7. Approved Level 13 Floor Plan 
8. Proposed Level 13 Floor Plan 
9. Approved Levels 14-16 Floor Plan 
10. Proposed Level 14 Floor Plan 
11. Proposed Levels 15-16 Floor Plan 
12. Approved Level 17 Floor Plan 
13. Proposed Level 17 Floor Plan 
14. Approved Level 18 Floor Plan 
15. Proposed Level 18 Floor Plan 
16. Approved Level 19 Floor Plan 
17. Proposed Level 19 Floor Plan  
18. Approved South Elevation 
19. Proposed South Elevation 
20. Original Development Consent 1395/2016/JP 
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ATTACHMENT 4 – FLOOR SPACE RATIO 

 

 
 



ATTACHMENT 5 – HEIGHT OF BUILDINGS MAP 

 

 
 



ATTACHMENT 6 – APPROVED SITE PLAN 

 

 
 



ATTACHMENT 7 – APPROVED LEVEL 13 FLOOR PLAN 

 

 
 

  



ATTACHMENT 8 – PROPOSED LEVEL 13 FLOOR PLAN 

 

 
  



 

ATTACHMENT 9 – APPROVED LEVELS 14 – 16 FLOOR PLAN 

 



ATTACHMENT 10 – PROPOSED LEVEL 14 FLOOR PLAN 

 

 

 
 

 

 

 



ATTACHMENT 11 – PROPOSED LEVELS 15 - 16 FLOOR PLAN 

 

 
 

 

 

 

 

 

 



ATTACHMENT 12 – APPROVED LEVEL 17 FLOOR PLAN 

 

 



ATTACHMENT 13 – PROPOSED LEVEL 17 FLOOR PLAN 

 

 

 
 

 

 

 

 



ATTACHMENT 14 – APPROVED LEVEL 18 FLOOR PLAN 

 

 
 

 

 

 

 

 



ATTACHMENT 15 – PROPOSED LEVEL 18 FLOOR PLAN 

 

 
 

 

 

 

 

 



ATTACHMENT 16 – APPROVED LEVEL 19 FLOOR PLAN 

 

 



ATTACHMENT 17 – PROPOSED LEVEL 19 FLOOR PLAN 

 

 
 

 

 

 

 

 



ATTACHMENT 18 – APPROVED SOUTH ELEVATION  
 
 

 



ATTACHMENT 19 – PROPOSED SOUTH ELEVATION 

 
  



ATTACHMENT 20 – ORIGINAL DEVELOPMENT CONSENT DA 1395/2016/JP

































































 


